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[4810-25-M] 
DEPARTMENT OF THE TREASURY 
Office of the Secretary 


EXECUTIVE ORDER 12044 ON IMPROVING 
GOVERNMENT REGULATIONS 


Final Report for implementation 


AGENCY: Department of the Treas- 
ury. 


ACTION: Revised implementation 
report required by Executive Order 
12044. 


SUMMARY: This revised report, as re- 
quired by section 5(b) of Executive 
Order 12044, provides a final Treasury 
Directive designed to implement the 
Executive order. The Directive con- 
tains revisions as a result of public 
comment on the draft implementation 
report published May 24, 1978. 


EFFECTIVE DATE: May 22, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


Mr. Anthony V. DiSilvestre, Regula- 
tory Improvement Implementation 
Project (RIIP) Coordinator, 202-566- 
2966. 


SUPPLEMENTARY INFORMATION: 
On May 24, 1978, the Department of 
the Treasury published for public 
comment in the FEDERAL REGISTER (43 
FR 22319), a draft report for imple- 
mentation of Executive Order 12044. 
The provisions contained in the draft 
Treasury Directive published at Part 
Two of the draft report have been in 
effect since May 22, 1978, pending re- 
vision as a result of comments submit- 
ted. This revised report has been ap- 
proved by the Office of Management 
and Budget prior to publication. 

During the comment period, the De- 
partment received comments from sev- 
eral associations, an industry member, 
another Government agency, and sev- 
eral offices within Treasury. We wish 
to express our appreciation to those 
who provided their views. 


COMMENTS RECEIVED AND TREASURY 
RESPONSES 


The comments received have been 
grouped by the paragraphs of the Di- 
rective to which they refer. The De- 
partment’s responses to substantive 
public comments received appear 
below. In addition, some _ editorial 
changes and modifications in response 
to comments not adopted in total were 
made. 


PARAGRAPH 6, EFFECTIVE DATE 


The Treasury Directive is effective 
May 22, 1978. In response to publica- 
tion of the draft Treasury Directive on 
May 24, 1978, comment was received 
stressing the importance of early pub- 
lication of many pending Treasury 


NOTICES 


regulations and citing the large 
number of such pending regulations as 
a result of recent extensive legislation. 
Delay in publication of these much 
needed regulations would result if 
work plans or regulatory analyses 
were prepared on regulations which 
were in the process of preparation 
before May 22, 1978. In order to avoid 
this delay, it was decided that any reg- 
ulation in the process of active prepa- 
ration (that is, any regulation on 
which at least initial developmental 
steps have been taken) before that 
date will not require a work plan or a 
regulatory analysis unless otherwise 
directed by higher authority. Process- 
ing of regulations initiated before May 
22, 1978, however, shall take into ac- 
count the intent of the Directive, and 
shall be subject to Secretarial approv- 
al prior to publication in final form. 


PARAGRAPH 7, POLICY 


Several comments were received con- 
cerning policy issues covered in the 
proposed Directive. The respondents 
suggested that additional areas should 
be specified and the Department’s 
policy should include:- 


(1) placing a particular emphasis on early 
consultation with State and local govern- 
ments; 

(2) consideration of the impact of educa- 
tion-related regulations on private schools; 
and 

(3) elimination of substantive and termi- 
nological sex discrimination from the regu- 
lations. d 


Treasury believes that the first two 
comments listed are already covered 
by paragraphs 7.c. and 10. (formerly 
9.f.) of the Directive which call for 
early participation and comment in de- 
veloping regulations. The Department 
is of the opinion that the use of sex 
neutral language in the regulations, as 
requested by the President in a memo- 
randum of August 26, 1977, should be 
expressed as a policy of the Depart- 
ment and has, therefore, amended 
paragraph 7. of the Directive accord- 
ingly. 


PARAGRAPH 8, CRITERIA FOR SIGNIFICANT 
REGULATIONS 


Several comments received suggest- 
ed changes to the criteria listed in 
paragraph 8. of the Directive. One re- 
spondent indicated that since various 
reporting forms used by State and 
local governments may be revised 
without consultation, and that since 
their revisions may be made without 
publication in the FEDERAL REGISTER, 
the forms should be considered signifi- 
cant regulations. This respondent also 
indicated that State and local govern- 
ments should be notified of pending 
action when a regulation concerning 
them is determined nonsignificant. 
The Department believes, in both in- 
stances, that the Directive adequately 


provides for participation by State and 
local governments in the regulatory 
process, and further, that since the in- 
formation requested in the forms is 
generally authorized in the regula- 
tions, that State and local govern- 
ments will have ample input. In addi- 
tion, any regulation addressed to State 
and local governments is normally 
considered significant. 

Another respondent suggested in- 
cluding language to the effect that 
regulations not have a _ disparate 
impact on the basis of sex. Since the 
policy statement was amended to in- 
clude this issue, this suggestion was 
not adopted. 

The final comment concerned the 
classification of a certain portion of 
regulations as nonsignificant unless 
the regulations are legislative rather 
than interpretative as to substantive 
matter, or if they reverse long-stand- 
ing Treasury policy. This respondent 
cited as cause a backlog of regulations 
to be issued, and that the Directive, as 
proposed, might further delay issu- 
ance of the regulations. The Depart- 
ment, by modifying the effective date 
requirements to prevent delay in issu- 
ing regulations already in process, has 
already treated this issue and believes 
that exempting certain classes of regu- 
lations from the requirements is not in 
line with the spirit of the Executive 
order. This respondent also suggested 
that, rather than amending the Direc- 
tive, the Executive order be amended 
to accomplish the same goals. This 
part of the suggestion is beyond the 
scope of this document and was re- 
ferred to the Office of Management 
and Budget for their consideration. 


PARAGRAPH 9, DEVELOPMENT OR REVIEW 
OF REGULATIONS 


Some comments were received con- 
cerning the work plan concept con- 
tained in paragraph 9. The comments 
are summarized as follows: 


(1) A work plan should not be required for 
nonsignificant regulations since it may 
cause undue delay, and, to further expedite 
the process, authority to approve work 
plans should be given to bureau heads. 

(2) The work plan should include a refer- 
ence to the applicable statutory language 
justifying the regulation and a brief discus- 
sion of the alternative approaches rejected 
for exploration. 

(3) Add a requirement that Treasury con- 
sult with State and local governments 
before a regulation is proposed, and then in- 
clude in the work plan a procedure for ob- 
taining comments by State and local govern- 
ments in completion of the consultative 
process. 

(4) The entire work plan should be made 
available on request since the information 
contained in it may be important to an un- 
derstanding of the proposal. 

(5) The work plan should contain a proce- 
dure for coordination of review of regula- 
tory proposals by affected bureaus within 
the Department. 
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The Department has considered 
these suggestions and has decided to 
adopt number (4) and (5). Information 
in the work plan will be available to 
the public upon request in accordance 
with the Freedom of Information Act. 
As a respondent noted, this is in line 
with Executive Order 12044 as it pro- 
vides openness and a cooperative spirit 
in the development of the regulations. 
The implementation of comment 
number (5) was modified to now re- 
quire that bureau and office heads 
and Assistant Secretaries be responsi- 
ble for alerting the Secretary or 
Deputy Secretary to “proposed regula- 
tion projects involving particularly far 
reaching or sensitive issues requiring 
particular review.” Accordingly, revi- 
sions were made to paragraphs 9. and 
15. of the Directive. 

The Department decided not to 
adopt the other suggestions for several 
reasons. First, it was not felt that the 
use of work plans for nonsignificant 
regulations would cause undue delay. 
Second, the Office of Management 
and Budget agrees with Treasury’s de- 
termination that the Secretary is 
properly the approving official for all 
work plans in order to exercise effec- 
tive oversight of the regulation proc- 
ess. Third, the work plan already con- 
tains a discussion. .of potential alterna- 
tive approaches to explore which 
should cover the applicable ones. 
Fourth, the statutory basis justifying 
the regulation provides sufficient in- 
formation. Finally, paragraph 10. (for- 
merly paragraph 9.f.) provides, in par- 
ticular, for State and local govern- 
ments to have an early opportunity to 
participate. Paragraph 10. also refer- 
ences bureaus and offices taking into 
account, in terms of public participa- 
tion, the provisions of the Federal Ad- 
visory Committee Act. (NotTes.—Old 
Subparagraph 9.f. of the draft Direc- 
tive has been redesignated as para- 
graph 10., and old paragraphs 10. 
through 17. are now paragraphs ll. 
through 18.). 


PARAGRAPH 11, SEMIANNUAL AGENDA 


An internal suggestion was made to 
clarify whether a negative semiannual 
agenda is needed when a bureau or 
office has no regulation projects under 
review or consideration. Semiannual 
agendas are necessary under these cir- 
cumstances and each bureau of office 
will be required to publish one; this is 
now expressed in paragraph 11. of the 
Directive. Another revision to para- 
graph 11. states that, “The publication 
of supplemental semiannual agendas 
shall be publicized in accordance with 
the applicable provisions of paragraph 
10.” 


NOTICES 


PARAGRAPH 12, REVIEW OF EXISTING 
REGULATIONS 


One respondent suggested adding 
another criterion to those determining 
which existing regulations are to be 
reviewed. The respondent suggested 
including any regulation which is:the 
subject of a request for review by 
State and local government officials. 
Paragraph 12.a.(2) of the Directive al- 
ready provides that regulations which 
are the subject of meaningful criticism 
directed to the agency shall be re- 
viewed. The Department decided to 
clarify this further by adding a refer- 
ence to ‘requests for review” as well as 
meaningful criticism, and by ‘“busi- 
nesses and State and local govern- 
ments, or their representatives” as 
well as the general public. 


PARAGRAPH 13, REGULATORY ANALYSIS 


Several comments were received re- 
garding paragraph 13. It was suggest- 
ed that such analyses should: 


(1) Specify State and local governments in 
terms of ‘levels of government;” 

(2) Describe the alternative approaches re- 
jected for analysis; 

(3) Include an analysis of the costs of pre- 
paring reports and the costs of delay in op- 
erations resulting from compliance; 

(4) Eliminate the $40 million increase in 
annual costs (contained in paragraph 
13.b.(2)) as a criterion since it is too difficult 
to identify with any certainty: and 

(5) Require that no essential data already 
available to the government shall be sought 
from State and local government in addition 
to the public, and that, if the data is not 
available, the least burdensome manner of 
obtaining it shall also be chosen for State 
and local governments. 


The Department considered these 
suggestions and decided to adopt num- 
bers (3) and (5). Paragraph 13.e.(3) re- 
flects the third suggestion in that it 
now closes with the phrase “including 
consideration of costs of compliance.” 
It was also the intention that no avail- 
able data would be sought from State 
and local governments, but if, none- 
theless, essential data had to be 
sought, the least burdensome manner 
would be chosen, and paragraph 13.e. 
now so states. 

It was decided that it was not neces- 
sary to adopt the other suggestions in 
that: State and local governments are 
the levels of government referred to 
(but this is now clarified in paragraph 
13.a.); the examination of alternative 
approaches is already specified in 
paragraph 13.e.(3); and the $40 million 
criterion does provide a_ threshold 
amount that can be used to determine 
the impact of the regulation. 


PARAGRAPH 15, RESPONSIBILITIES 


As discussed earlier, this paragraph 
was revised to make it the responsibili- 
ty of bureau and office heads and As- 
sistant secretaries to alert the Secre- 


. 
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tary or Deputy Secretary to particu- 
larly far reaching or sensitive regula- 
tion projects issues requiring their 
particular review. 


List OF EXISTING REGULATIONS 
SELECTED FOR INITIAL REVIEW 


One comment was received concern- 
ing Part Three of the draft report. 
The respondent suggested revisions to 
the list of regulations selected for ini- 
tial review contained in Part Three. 
The suggestion was not adopted since 
the particular bureau believes the reg- 
ulations already listed are more in 
need of review. Since no revisions will 
be made, the list of existing regula- 
tions for review is not repeated in this 
report, but is hereby adopted as pro- 
posed in Part Three of the draft 
report which appeared in the FEDERAL 
REGISTER of May 24, 1978 (43 FR 
22319). 

Final directive. The text of the 
Treasury Directive is as follows: 


SuBJECT: CRITERIA AND PROCEDURES FOR 
THE PREPARATION, REVIEW, AND AP- 
PROVAL OF REGULATIONS 


1. PURPOSE 


This Directive establishes policies, 
criteria, and procedures for the issu- 
ance of new regulations, the review of 
existing regulations, and the prepara- 
tion of regulatory analyses, and makes 
assignments of related responsibilities. 
The Directive is intended to improve 
the quality of Treasury regulatory 
practices. It is not intended to create 
delay in the process. 


2. SCOPE 


This Directive applies to the Office 
of the Secretary and all bureaus. 


3. AUTHORITY AND REFERENCES 


a. Executive Order 12044, ‘Improv- 
ing Government Regulations,” dated 
March 23, 1978, (43 FR 12661). 

b. Federal Register Document Draft- 
ing Handbook, dated January 1975. 

c. 1 CFR 18.12, Preparation of Pre- 
ambles for Federal Register Docu- 
ments. 

d. TD 50-04.A, “Filing Documents 
for Publication with the FEDERAL REc- 
ISTER,” dated September 22, 1975. 


4. CANCELLATION 


a. TD 50-04.D, “Inflation Impact 
Statements for Proposed Legislation, 
Regulations or Rules,” dated October 
8, 1976. 

b. TD 50-04.E, ‘Procedures for Pre- 
paring Documents Which Impact the 
Public,” dated September 26, 1977. 


5. APPLICABILITY 


a. In general. 
The Department, through its bu- 
reaus and offices, issues regulations 
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which, for the purposes of this Direc- 
tive, are divided into three categories. 
The first category consists of internal 
directives, generally published in 
Treasury directives systems. The 
second consists of regulations which 
impact the public and which are pub- 
_ lished in the FEpERAL REGISTER and 

codified in the Code of Federal Regu- 
lations. The third consists of notices 
and other essentially nonpermanent 
matters published in the FEDERAL REc- 
ISTER, but not codified in the Code of 
Federal Regulations. The policies set 
forth in paragraph 7. and the responsi- 
bilities assigned by paragraph 15. of 
this Directive govern all three catego- 
ries. The principal purpose of this Di- 
rective is to implement Executive 
Order 12044. In recognition of this, 
the criteria and procedures described 
in paragraphs 8. through 14. relate 
principally to the second category of 
regulations. 

b. Specific nonapplicability. Specifi- 
cally, the criteria and procedures set 
forth in paragraphs 8. through 14. do 
not apply to: 

(1) internal management documents 
issued in the Department of the Treas- 
ury Directives Manual, the Treasury 
Personnel Manual, the Treasury Fiscal 
Requirements Manual, the Treasury 
Procurement Regulations, and similar 
or related constituent unit directives 
systems; t 

(2) regulations issued in accordance 
with the formal rulemaking provisions 
of the Administrative Procedure Act (5 
U.S.C. 556, 557); and 

(3) regulations issued with respect to 
a military or foreign affairs function 
of the United States. 

c. Notice section material. Materials 
which are published in the Notice sec- 
tion of the FEDERAL REGISTER are also 


not subject to the criteria and proce- - 


dures set forth in paragraphs 8. 
through 14. The FEDERAL REGISTER 
publication of these materials shall in- 
clude an express statement to the 
effect that the published material 
does not meet the Department’s crite- 
ria for significant regulations. Howev- 
er, in the discretion of the office or 
person proposing issuance, or when di- 
rected by higher authority, material to 
be published in the Notice section may 
be made subject to these criteria and 
procedures to the extent possible. 

(d) Waiver. The provisions of para- 
graphs 8. through 14. may be waived 
with respect to regulations otherwise 
subject to those provisions, when the 
regulations are issued in response to 
an emergency, or are governed by 
short-term deadlines imposed by a 
statute or judicial decision. However, 
when such waiver is necessary, the 
FEDERAL REGISTER publication of the 
regulation shall include a statement of 
the reasons why it is impractical or 
contrary to the public interest to 


NOTICES 


follow the procedures of this Direc- 
tive, together with the name and title 
of the policy official responsible for 
the determination. 


6. EFFECTIVE DATE 


The provisions of this Directive are 
effective as of May 22, 1978. Any regu- 
lation in the process of active prepara- 
tion (that is, any regulation on which 
at least initial developmental steps 
have been taken) before that date will 
not require a work plan (paragraph 
9.b.), or a regulatory analysis (para- 
graph 13.), unless otherwise directed 
by higher authority. The implementa- 
tion of this effective date is designed 
so that the issuance of any regulation 
which was in the process of prepara- 
tion before that date will not be de- 
layed. Processing of regulations initi- 
ated before May 22, 1978, however, 
shall take into account the intent of 
this Directive and shall be subject to 
Secretarial approval prior to publica- 
tion in final form. 


7. POLICY 


It is the policy of the Department of 
the Treasury that the spirit as well as 
the letter of Executive Order 12044 be 
followed in the development of regula- 
tions. To achieve this objective, regu- 
lations shall be developed through a 
process which insures that: 

a. the need for, and the purposes of, 
the regulation are clearly established; 

b. the Secretary and other policy of- 
ficials are able to exercise effective 
oversight; 

c. opportunity exists, as otherwise 
required (e.g., the President’s memo- 
randum of March 23, 1978, on the sub- 
ject of State and local government 
participation in the regulatory proc- 
ess), for early participation and com- 
ment by other Federal agencies, State 
and local governments, businesses, or- 
ganizations, and individual members 
of the public; 

d. meaningful alternatives are con- 
sidered and analyzed before the regu- 
lation is issued; 

e€. compliance costs, paperwork and 
other burdens on the public are mini- 
mized; and 

f. it is also the policy of the Depart- 
ment that regulations will be neutral 
as to gender, both in substance and 
terminology, unless the context clear- 
ly justifies gender specificity. 


8. CRITERIA FOR SIGNIFICANT 
REGULATIONS 


Each regulation or amendment to an 
existing regulation which is to be (or 
has been) issued by the Department of 
the Treasury or a component thereof, 
published in the FEDERAL REGISTER, 
and codified in the Code of Federal 
Regulations is considered to be a sig- 
nificant regulation. Any document 
which is not published in the FEDERAL 


REGISTER, or published there, but not 
codified in the Code of Federal Regu- 
lation, is not significant and may not 
be a regulation. A regulation which 
would otherwise be eligible for consid- 
eration as a significant regulation 
may, nonetheless, with Secretarial ap- 
proval, be determined not to be a sig- 
nificant regulation. Such determina- 
tion shall be expressly justified. Exam- 
ples of qualifying justifications are the 
following. The regulation or amend- 
ment: 

a. Is required to implement a stat- 
ute, an international agreement, a 
court decision, or a regulatory action 
of another agency, bureau, or office, 
and no sustantial element of discretion 
is afforded the rulemaker; 

b. Is nonsubstantive; 

c. Is essentially procedural; 

d. Does not materially change exist- 
ing, or establish new, policy; 

e. Does not impose substantial addi- 
tional requirements or costs on, or 
substantially alter the legal rights or 
obligations of, those affected thereby: 
or 
. f. Is addressed to, and primarily im- 
pacts, Federal officials or employees, 
and not the general public, business 
entities or State and local govern- 
ments. 


9. DEVELOPMENT OR REVIEW OF 
REGULATIONS 


a. Approval to develop or review reg- 
ulations. No action, other than pre- 
liminary studies, on any regulation 
which is to be, or has been, published 
in the FEDERAL REGISTER and codified 
in the Code of Federal Regulations, 
shall be without Secretarial approval 
of a work plan. 

b. Work plan to be funished the Sec- 
retary. The initiating office wishing to 
gain approval of such a regulation 
project shall prepare a work plan in 
memorandum form from the bureau 
or office head, through the appropri- 
ate policy review officials, to the Sec- 
retary. Each work plan shall serially 
numbered by the bureau or office. The 
work plan shall contain the following 
information: 

(1) a description of the subject 
matter of the regulation project or 
whether a new regulation, or revision 
or rescission of an existing regulation 
is proposed; 

(2) a justification of the need for a 
new or revised regulation or other 
action proposed; 

(3) the statutory basis for the regu- 
lation; 

(4) the name and telephone number 
of a knowledgeable official; 

(5) if applicable or possible, a state- 
ment of whether a regulatory analysis 
will be prepared, or a statement as to 
when and how it will be determined 
whether such an analysis will be pre- 
pared; 
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(6) a brief description of the policy 
issues involved; 

(7) a brief discussion of potential al- 
ternative approaches to be explored 
for solving the issues; 

(8) the plan for obtaining public 
comments, which shall address wheth- 
er a public hearing or conference will 
be held; 

(9) the target dates for completion 
of the following steps in the develop- 
ment of the regulation: 

(a) completion of advance notice of 
proposed rulemaking or notice of 
intent (if any), and proposed publica- 
tion date for such notice; 

(b) completion of the draft regula- 
tory analysis, if applicable, and the 
preliminary draft of the notice of pro- 
posed rule-making; 

(c) completion of the final draft of 
proposed rulemaking, the period of 
review within Treasury, and the pro- 
posed date for publication in the FEp- 
ERAL REGISTER; 

(d) expiration of the period for writ- 
ten comments and completion of hear- 
ing, if any; ? 

(e) completion of the final regula- 
tory analysis, if applicable, and the 
preliminary draft of the final rulemak- 
ing; and 


(f) completion of the final draft, the 


period for review within Treasury, and 
the proposed date for publication in 
the FEDERAL REGISTER; 

(10) if applicable, the reasons why 
the regulation should not be consid- 
ered significant in accordance with 
paragraph 8.; and 

(11) a recommendation that the 
work plan receive Secretarial approval. 

c. Work plan for nonsignificant reg- 
ulations. If a work plan in accordance 
with b. (10) above states reasons why 
the regulation should not be consid- 
ered significant, the work plan shall 
fully address the matters in b. (1) 
through b. (5) and b. (10), and may ad- 
dress all other matters in an abbreviat- 
ed, conclusionary manner. For exam- 
ple, with respect to b.(9), only the in- 
formation in b. (9)(f) need be speci- 
fied. 

da. Approval of work plan. Any re- 
viewing official may disapprove or 
direct that a work plan be revised. By 
concurring and forwarding the work 
plan to the next reviewer, each review- 
ing official will be deemed to recom- 
mend approval of the work plan as 
presented. Approval of a work plan is 
limited to the Secretarial level. The 
initiating office may be required to 
revise the work plan prior to, or as a 
condition of, approval. An approved 
work pian is a commitment by the ini- 
tiating bureau or office that the regu- 
lation project will be undertaken in 
conformity with the approved plan. 
Bureau and office heads will be held 
accountable for carrying out the plan 


NOTICES 
as approved, whether 
amended. 

e. Revision or amendment of work 
plan. (1) The originating office may, 
at any time during the development of 
a regulation, initiate a revision of an 
approved work plan. Unless the Secre- 
tary has determined the regulation 
not to be significant, a material, sub- 
stantive revision of items (1), (2), (3), 
(5), (6), (7), or (8) of the work plan, 
prior to publication of a notice of pro- 
posed rulemaking, requires resubmis- 
sion for Secretarial approval. Any 
such revision made to the work plan 
after such publication does not require 
resubmission, but shall be explained in 
connection with approval of the final 
regulation under paragraph 14.c. A re- 
vision of item (9) also requires resub- 
mission, if the target dates under (a), 
(c), or (f) are to be delayed for more 
than three months. In such event, the 
resubmission for approval shall state 
the reasons for the delay. Revision of 
item (10), at any time, requires resub- 
mission for Secretarial approval. 

(2) Nonmaterial, nonsubstantive 
changes in any item, and changes in 
item (9), other than as specified in e. 
(1) above, of approved work plans for 
significant regulations, or any changes 
(other than to item (10)) to work plans 
covering regulations identified as non- 
significant, may be accomplished by 
amendment. Amendments do not re- 
quire Secretarial approval. 

(3) Revisions or amendments to ap- 
proved work plans shall be made by 
placing brackets-‘‘[]’”’ around material 
to be deleted and underlining new lan- 
guage. This will permit immediate 
focus on changes and will provide a 
continous history of the work plan. 

f. Public availability of work plans. 
Items (1) through (5) of approved 
work plans will usually be publicly 
available as published in semiannual 
agendas. In addition, other items of 
approved work plans will be publicly 
available upon request in accordance 
with the provisions of the Freedom of 
Information Act. 


revised or 


10. OPPORTUNITY FOR PUBLIC 
PARTICIPATION 


As otherwise required, and in accord- 
ance with paragraph 7.c., each bureau 
and office shall give the public, in gen- 
eral, and State and local governments 
or their representatives, in particular, 
an early and meaningful opportunity 
to participate in the regulatory proc- 
ess. In so doing, bureaus and offices 
shall also take into account the provi- 
sions of the Federal Advisory Commit- 
tee Act, and TD 10-06.E, Treasury Ad- 
visory Committee Management, dated 
September 2, 1977. Bureaus and of- 
fices may consider a number of ways 
to provide this opportunity, including: 

(1) publishing an advance notice of 
proposed rulemaking; 
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(2). holding open conferences or 
public hearings; 

(3) sending notices of proposed regu- 
lations to publications likely to be read 
by those affected; and 

(4) notifying interested parties di- 
rectly. Bureaus and offices shall allow 
at least 60 days for comment on pro- 
posed significant regulations. If this is 
not possible, the regulation shall be 
accompanied by a brief statement of 
the reason why a shorter time period 
is necessary. 


11. SEMIANNUAL AGENDA 


a. Schedule of semiannual agenda. 
Each year, by September 1, starting in 
1978, the head of each bureau or office 
shall submit to the Executive Secre- 
tary, a statement of the dates on 
which the bureau or office proposes to 
publish its semiannual agenda. The 
Executive Secretary shall compile the 
Department’s publication schedule on 
the basis of these submissions and, 
with Secretarial approval, submit the 
schedule for publication in the FEepEr- 
AL REGISTER on the first Monday in 
October of each year, starting in 1978. 

b. Semiannual agendas. Each bureau 
or office shall publish its semiannual 
agenda in accordance with the sched- 
ule published in the FEDERAL REGISTER 
in October of each year, and may pub- 
lish a supplement at any time. The 
publication of supplemental agendas 
shall be publicized in accordance with 
the applicable provisions of paragraph 
10. The head of each bureau or office 
shall submit the semiannual agenda, 
or supplements thereto, for FEDERAL 
REGISTER publication by signing below 
the subscription, ““By direction of the 
Secretary of the Treasury.” 

(1) Each semiannual agenda shall be 
composed of two parts, a list of signifi- 
cant existing regulations under devel- 
opment, and a list of significant regu- 
lations under development, and a list 
of significant existing regulations to 
be reviewed. Each list shall include sig- 
nificant regulations for which a work 
plan is not required by reason of the 
effective date provisions of paragraph 
6., or by the waiver provisions of para- 
graph 5.d. Other regulations for which 
a work plan has not been prepared 
shall not be included. Regulations de- 
termined to be nonsignificant may 
also be listed within the appropriate 
list of significant regulations. For each 
regulation listed, the semiannual 
agenda shall set forth the information 
described in paragraph 9.b.(1) through 
(5). The semiannual agenda shall also 
indicate the status of regulations 
listed on prior semiannual agendas. 

(2) In keeping with the intent of this 
Directive, bureaus and offices shall, as 
necessary, publish negative semiannu- 
al agendas. 

(3) Upon publication of a semiannu- 
al agenda or supplement, the bureau 
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or office shall also furnish a copy to 
the Executive Secretary. 


12. REVIEW. OF EXISTING REGULATIONS 


a. Criteria. Bureaus or offices shall 
periodically review their existing regu- 
lations to determine if they are achiev- 
ing the policy goals set forth in para- 
graph 7. Selection of regulations for 
review shall be made on the basis of 
the following criteria listed in the 
order of their significance. Regula- 
tions which: 

(1) were issued prior to enactment of 
legislation which either materially 
alters the statute under which the reg- 
ulations were issued or provides sig- 
nificantly different rules concerning 
the subject regulatory matter from 
the rules contained in the regulations; 

(2) are the subject of meaningful 
criticism or requests for review direct- 
ed to the agency by the public, busi- 
nesses, or State and local governments 
or their representatives; 

(3) apply only with respect to a 
period of time for which the opportu- 
nity has expired for the agency to 
secure compliance; 

(4) were issued with respect to cir- 
cumstances or conditions which are no 
longer material; 

(5) have not been invoked by those 
affected or the government for more 
than one year; 

(6) the bureau or office considers are 
complied with at an unacceptable level 
by a significant portion of the public; 

(7) by their terms (and without 
regard to the requirements of an un- 
derlying statute or court decision) 
impose a reporting, recordkeeping, or 
other burden on those affected there- 
by; 

(8) may duplicate or overlap other 
regulations of the Federal govern- 
ment; 

(9) have been the subject of a signifi- 
cant volume of litigation questioning 
their validity or interpretation; 

(10) contain substantive rules that 
are not simply interpretative rules, 
general statements of policy or rules 
of agency organization, procedure, or 
practice and which have not been sig- 
nificantly revised in the preceding six 
years; and 

(11) are complex and can be clarified 
and simplified. 

b. Identification. The head of each 
bureau or office shall ensure that the 
bureau of office maintains a systemat- 
ic process for the identification of reg- 
ulations for review using the criteria 
set forth above. 

c. Work plan. The bureau of office 
proposing a regulation for review shall 
prepare and obtain Secretarial approv- 
al of a work plan in accordance with 
paragraph 9., prior to starting the 
review of the regulation, unless not re- 
quired by reason of-the effective date 
provisions of paragraph 6. Review of a 
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regulation shall follow the procedural 
steps applicable to the development. of 
new regulations. 

d. Agenda. Significant regulations 
approved for review shall be included 
in the semiannual agenda as provided 
in paragraph 11. 


13. REGULATORY ANALYSIS 


a. Responsibility. Some significant 
regulations may have major economic 
consequences for the general economy, 
for individual industries, geographic 
regions, or levels of State or local gov- 
ernments. For these regulations, a reg- 
ulatory analysis shall be prepared. 
Such an analysis shall be a careful ex- 
amination of alternative approaches, 
which is undertaken early in the regu- 
latory process in order to be available 
to reviewers and the Secretary. 

b. Criteria... A regulatory analysis 
shall be prepared for significant regu- 
lations or amendments to existing reg- 
ulations which will, or can reasonably 
be calculated or estimated to, result in: 

(1) an annual impact (positive, nega- 
tive, or combination) on the general 
economy of $100 million or more; 

(2) an annual increase in costs or 
prices for an individual industry, geo- 
graphic region, level of government, or 
identifiable class of individuals or busi- 
ness entities of $40 million or more; or 

(3) an effect on an individual indus- 
try, geographical region, or level of 
government which is of such a magni- 
tude, without reference to a particular 
dollar threshold, that: 

(a) the continued existence of an in- 
dustry, or significant sector thereof, is 
seriously threatened; 

(b) severe dislocation, market disrup- 
tions, or shortages of labor would 
result; or 

(c) the ability of a governmental 
unit to continue to carry out its gov- 
ernmental functions is seriously un- 
dermined. 

c. Exception. A regulatory analysis 
will not be required if the economic or 
other consequences meeting the above 
criteria flow directly from the statute, 
international agreement, or court deci- 
sion being implemented. In such 
event, an abbreviated, conclusionary 
statement setting forth these facts 
shall be prepared in lieu of a regula- 
tory analysis and shall be publicly 
available in the same manner as a reg- 
ulatory analysis. 

d. Discretion. In addition-to the spe- 
cific criteria in b. above, a work plan 
submitted for Secretarial approval 
may provide that a regulatory analysis 
shall be prepared on any proposed sig- 
nificant regulation or amendment to 
an existing regulation. The Secretary 
may also direct that such an analysis 
be prepared as part, or as a condition, 
of Secretarial approval of the original 
or revised work plan. 


e. Preparation of draft regulatory 
analysis. When an approved work plan 
requires a regulatory analysis, the 
originating office shall prepare a draft 
prior to, or at the time of, the actual 
drafting of the proposed regulation. 
The originating office shall obtain 
such information, expertise, assist- 
ance, or review as is necessary from 
any available source within and out- 
side the Government. However, no es- 
sential data shall be sought (other 
than data protected from disclosure by 
law) from State or local governments, 
or from the private sector that is al- 
ready available to the Government, 
even if in some other form. If it, none- 
theless, becomes necessary to seek es- 
sential data from State or local gov- 
ernments or the private sector, it shall 
be done in the least burdensome 
manner, and in accordance with appli- 
cable laws concerning reports by the 
public and the safeguarding of propri- 
etary information. Each regulatory 
analysis shal contain, as a minimum, 
the following: 

(1) a succinct statement of the prob- 
lem; 

(2) a description of the major alter- 


. native ways of dealing with the prob- 


lem that were considered; and 

(3) an analysis of the economic con- 
sequences of each alternative and a de- 
tailed explanation of reasons for 
choosing one alternative over the 
others, including consideration of 
costs of compliance. : 

f. Preparation of final regulatory 
analysis. The originating office shall 
prepare the final regulatory analysis, 
using the same process as with the 
draft, to reflect changes resulting 
from public participation in the rule- 
making process. The final regulatory 
analysis shall accompany the final ru- 
lemaking through all review and ap- 
proval levels, including Secretarial ap- 
proval. 

g. Availability. An explanation of 
the regulatory approach selected or 
favored and a short description of 
other alternatives considered shall be 
included in both the notice of pro- 
posed rulemaking and ‘the final rule- 
making. Also, a statement shall be in- 
cluded as to how the public may 
obtain a copy of the draft or final reg- 
ulatory analysis. 


14. APPROVAL OF REGULATIONS 


a. Proposed regulations. Each ad- 
vance notice of proposed rulemaking, 
or notice of intent to hold a public 
hearing or conference, or notice of 
proposed rulemaking issued in accord- 
ance with an approved work plan shall 
be signed by, or at the direction of, the 
bureau or office head, approved,’ if 
otherwise required, by the appropriate 
policy official, and submitted by the 
bureau or office to the FEDERAL REGIsS- 
TER for publication. if the approved 
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work plan includes a determination 
that the rulemaking does not involve a 
significant regulation, a statement 
shall be included in the notice that 
the regulation does not meet the 
Treasury criteria for a significant reg- 
ulation. 

b. Nonsignificant final regulations. 
Final regulations which have been de- 
termined not to be significant in an 
approved work plan shall be signed by 
the bureau or office head, approved, if 
otherwise required, by the appropriate 
policy official, and submitted by the 
bureau or office to the FEDERAL REcIS- 
TER for publication. The final rufemak- 
ing shall include a statement that the 
regulation does not meet Treasury cri- 
teria for a significant regulation. 

c. Significant final regulations. regu- 
lations which are significant shall be 
signed by the bureau or office head, 
approved, if otherwise required, by the 
appropriate policy official, and for- 
warded to the Executive Secretary for 
the Secretarial determination that the 
regulation should be approved for 
publication in the FEDERAL REGISTER. 
The Secretarial determination shall be 
requested by a memorandum from the 
appropriate policy official. The memo- 
randum shall contain or transmit the 
following: 

(1) the justification of the need for 
the new or revised regulation or other 
final action; 

(2) a brief discussion demonstrating 
the adequacy of consideration given to 
both the direct and indirect effects of 
the regulation; 

(3) a brief discussion of alternative 
approaches considered and_. the 
reason(s) why the approach chosen is 
considered the least burdensome of 
the acceptable alternatives; 

(4) evidence that public comments 
received during the development of 
the regulation have been considered 
and that an adequate response has 
been prepared, addressing the issues 
raised by the comments; 

(5) documentation of new reporting 
burdens or recordkeeping require- 
ments necessary for compliance; 

(6) a plan for evaluating the effec- 
tiveness of the regulation after its is- 
suance; 

(7) a copy of the final regulatory 
analysis, where applicable; and 

(8) a recommendation for Secretarial 
authorization to publish the regula- 
tion. 


Approval of the recommendation to 
authorize publication of the regula- 
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tion will evidence that the Secretary 
has determined the regulation to be 
needed and that all steps preliminary 
to publication have been satisfactorily 
completed. It will also evidence that 
the regulation has been reviewed, that 
it is written in plain English, and that 
it contains the name, address, and 
telephone number of a knowledgeable, 
responsible official. After approval, 
the regulation shall be submitted to 
the FEDERAL REGISTER for publication 
by the bureau or office. 


15. RESPONSIBILITIES 


a. Heads of bureaus and offices shall 
insure that: 

(1) the initiation, preparation, publi- 
cation, and review of regulations by 
their respective organizations are con- 
ducted in accordance with this Direc- 
tive; 

(2) proposed regulation projects, 
which require a work plan, are submit- 
ted for Secretarial approval with well 
articulated work plans responsive to 
the requirements of this Directive, and 
that work plans are accomplished as 
approved and by the specified target 
dates; 

(3) when appropriate, those pro- 
posed regulation projects involving 
particularly far reaching or sensitive 
issues requiring particular review by 
the Secretary or Deputy Secretary are 
so identified; and 

(4) the President’s objectives as ex- 
pressed in Executive Order 12044 and 
this Directive are met as fully as possi- 
ble. 

b. Under Secretaries, the General 
Counsel, and Assistant Secretaries 
shall insure that: 

(1) heads of bureaus and offices re- 
porting to them receive the coopera- 
tion and assistance they may require 
to carry out their responsibilities 
under this Directive; and 

(2) every responsibility is carried 
out, including the identification of 
those proposed regulation projects in- 
volving particularly far reaching or 
sensitive issues requiring particular 
review by the Secretary or Deputy 
Secretary. 

c. The Assistant Secretary for Eco- 
nomic Policy and, where appropriate, 
the Assistant Secretary for Tax Policy 
shall assist and cooperate with heads 
of bureaus and offices in preparing 
regulatory analyses, when required, 
and review, and advise the Secretary 
on, the adequacy of such analyses. 
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The Office of Tax Analysis shall pre- 
pare those portions of regulatory anal- 
yses respecting Internal Revenue Serv- 
ice regulations dealing with economic 
consequences. 

d. The Executive Secretary shall 
serve as the principal point of contact 
with the Office of Management and 
Budget and other agencies on the im- 
provement of regulations and provide 
staff support to the Secretary by: 

(1) compiling and publishing the 
annual listing of semiannual agenda 
publication dates; 

(2) reviewing work plans; 

(3) maintaining a current file of ap- 
proved work plans; 

(4) monitoring bureau and office 
publication and compliance with semi- 
annual agendas and, for that purpose, 
maintaining a current file of published 
agendas; 

(5) reviewing, and maintaining a cur- 
rent file of, regulatory analyses in 
draft and final form; 

(6) reviewing final rulemaking re- 
quests and insuring that each such re- 
quest and final rule complies with this 
Directive and is ready for Secretarial 
approval; and 

(7) monitoring and evaluating the ef- 
fectiveness of this Directive, in terms 
of the Executive order which it imple- 
ments, and providing a report on such 
effectiveness to the Secretary by Janp- 
ary 15, 1980. 


16. JUDICIAL REVIEW 


Nothing in this Directive is intended 
to provide new grounds for judicial 
review or to be interpreted as super- 
seding any existing statutory obliga- 
tion governing rulemaking. 

17. EXPIRATION 

Unless extended, this Directive ex- 
pires on September 30, 1980. 

18. OFFICE OF PRIMARY INTEREST 


Office of the Executive Secretary 
Immediate Office of the Secretary. 


W. MICHAEL BLUMENTHAL. 


* - & a * 
This report is submitted for the De. 
partment of the Treasury. 
Dated: November 2, 1978. 


W. MICHAEL BLUMENTHAL, 
Secretary of the Treasury. 


{FR Doc. 78-31533 Filed 11-7-78; 8:45 am] 
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